INTRODUCTION
A plaintiff wins a judgment in federal district court. Although the plaintiff believes that the judgment does not fully address her claim, the defendant tenders and the plaintiff accepts the full amount or a substantial portion of the judgment. The plaintiff then proceeds to appeal in an effort to increase the judgment. The defendant may have tendered the payment in an attempt to settle the litigation. Alternatively, the defendant may have offered the payment for a variety of reasons not based on an offer to settle: the defendant may have sought, but been denied, a stay of the judgment pending appeal; the defendant may have sought to convince the plaintiff to release liens on the defendant's property; the defendant may have wished to encourage the plaintiff to drop the appeal because the prospect of winning more does not justify incurring the cost of proceeding further; or interest on the judgment may be greater than the value of the money to the defendant. On appeal, the defendant claims that the plaintiff may not now appeal after accepting the payment.
Under the common law acceptance of benefits doctrine, a plaintiff who accepted a substantial portion of the benefits of a judgment 1 could not appeal the amount of the award unless the case fell within one of two exceptions. 2 First, a plaintiff could appeal if the defendant did not contest the amount of the payment. This exception allowed a plaintiff to proceed if the defendant admittedly owed the amount of the payment. Second, the plaintiff could appeal despite accepting the payment if the judgment involved divisible issues. Under this exception, the plaintiff could still appeal when the payment concerned a completely distinct claim from the one the plaintiff contested on appeal.
This traditional formulation of the acceptance of benefits doctrine 1. A plaintiff could accept the substantial benefits of a judgment by receiving payment of a major portion of a monetary award or by enforcing an injunction. prevailed in the U.S. circuit courts until 1960, 3 when the Supreme Court invalidated the common law rule in United States v. Hougham. 4 In Hougham, the federal government won a judgment in district court against a defendant who had fraudulently acquired surplus war materials. 5 The defendant tendered a promissory note for the amount of the judgment and asked the United States to release liens on his property. The government complied, and both parties appealed the trial court decision. In the Supreme Court, the defendant, relying on the acceptance of benefits doctrine, argued that acceptance of the promissory note prevented the United States from appealing. The Court rejected the argument and stated: "It is a generally accepted rule of law that where a judgment is appealed on the ground that the damages awarded are inadequate, acceptance of payment of the amount of the unsatisfactory judgment does not, standing alone, amount to an accord and satisfaction of the entire claim." 6 The dissent disagreed with this statement and would have adhered to the traditional formulation of the rule.
Both the majority and dissenting opinions in Hougham relied on Embry v. Palmer 1 for their conflicting conclusions. In Embry, the plaintiff accepted the defendant's payment of $2,296.25 out of a $9,185.18 award. The Supreme Court rejected the defendant's argument that, by accepting the $2,296.25, the plaintiff waived his right to appeal because the defendant admittedly owed the plaintiff the amount of the payment. The Court said:
Without entering upon a discussion of the general question, it is sufficient for the present purpose to say that no waiver or release of errors, operating as a bar to the further prosecution of an appeal or writ of error, can be implied, except from conduct which is inconsistent with the claim of a right to reverse the judgment or decree. . . . The amount awarded, paid, and accepted constitutes no part of what is in controversy. Its acceptance by the plaintiff in error cannot be construed into an admission that the decree he seeks to reverse is not erroneous; nor does it take from the defendants in error anything, on the reversal of the decree, to which they would otherwise be entitled; for they cannot deny that this sum, at least, is due and payable from them to him. 8 [Vol. 92:742 The reliance on Embry by both the majority and the dissent in Hougham made for a confusing situation. The Court in Embry explicitly refused to extend the holding beyond the specific facts of the case. The Hougham Court, however, extended the rule in Embry to a case in which the defendant contested the entire award and cited Embry for the proposition that acceptance of the benefits of a judgment does not prevent appeal. 9 The dissent, though, read Embry differently and pointed out that Embry did not upset the prevailing rule because the facts fell within a well-recognized exception that allowed appeal by the plaintiff when the defendant did not contest the amount of the payment.10 Justice Whitaker's dissenting opinion also demonstrates that, despite assertions to the contrary in the majority opinion, the rule stated in Hougham ran contrary to the prevailing rule in the circuit courts of appeals.11
The vague scope of the holding in Hougham, combined with the apparent departure from the prevailing rule, caused confusion in the federal courts. Some circuits followed the literal language of Hougham to the extent possible, some maintained the old rule, and still others manufactured new rules. 12 This confusion has multiplied in diversity actions. In diversity actions since Hougham, circuits have divided on whether to apply the federal rule or a state rule to address acceptance of benefits problems. The conflicting views on the federal rule under Hougham and on the choice of law in diversity cases leave a confusing trap for the unwary plaintiff who might wish to accept payment of all or part of an unsatisfactory judgment.
This Note discusses the question of when federal courts should allow a party who accepts payment of a judgment subsequently to appeal the deficiency of the award. Part I examines the discrepancies currently existing in the acceptance of benefits doctrine as applied by the federal courts. Part II analogizes this issue to the law of impliedin-fact contracts and argues that accepting the benefits of a judgment should not prevent an appeal unless circumstances clearly indicate a mutual intent to settle all claims and thereby terminate litigation. Part III contends that, under the doctrine expressed in Erie Railroad v. Tompkins, 13 federal courts should apply this proposed rule in diversity actions. This Note concludes that federal courts should apply a uniform, intent-based rule both in cases arising under federal law and in diversity actions. 9 . See 364 U.S. at 312 (citing Embry, 107 U.S. at 3). 10. See 364 U.S. at 319 (Whitaker, J., dissenting). 11. See 364 U.S. at 320-21 (Whitaker, J., dissenting) (noting that the Third, Fourth, Fifth, and Eighth Circuits followed the traditional rule).
12. See infra section I.A. 13. 304 U.S. 64 (1938).
I. THE ACCEPTANCE OF BENEFITS DOCTRINE IN THE FEDERAL COURTS 745
In 1960, for the first time since 1883, the Supreme Court addressed the issue whether a party who accepts payment of a substantial portion of a judgment still may appeal the amount of the award. Although the opinion in United States v. Hougham stated that a plaintiff does not relinquish her right to appeal solely by accepting the benefits of a judgment, 14 the vague decision gave little guidance to lower courts regarding what facts would preclude an appeal. The federal courts consequently developed a variety of approaches to address this question. This Part analyzes the federal decisions in the aftermath of United States v. Hougham. Section I.A discusses the variety of rules on the acceptance of the benefits of a judgment that have evolved in the circuit courts since Hougham. Section I.B examines the conflicting cases in which courts have addressed the corresponding choice of law issue in the specific context of diversity actions.
A. The Circuit Courts
The first line of cases to address the acceptance of benefits doctrine after Hougham began with a decision by the Fourth Circuit that made no reference to the Supreme Court's holding. In Gadsden v. Fripp, 15 the court created a new rule that allowed a plaintiff who accepts payment of a judgment to appeal unless the circumstances indicate a mutual intent to terminate litigation. The plaintiff in Gadsden had brought a diversity action to recover damages for an abandoned attempt by county officials to condemn the plaintiff's real estate. At a hearing on a motion for summary judgment, the district court awarded the plaintiff some $1700 in damages, which was less than the amount the plaintiff claimed. After entry of the judgment, the defendant offered a check for the amount of the judgment, and the plaintiff accepted it. The plaintiff then appealed in an effort to reverse the summary judgment, and the defendants sought to dismiss the appeal under the traditional acceptance of benefits doctrine. The court rejected the defendant's argument and stated:
When a payment of a judgment is made and accepted under such circumstances as to indicate an intention to finally compromise and settle a disputed claim, an appeal may be foreclosed, but, under such circumstances, it is the mutual manifestation of an intention to bring the litigation to a definite conclusion upon a basis acceptable to all parties which bars a subsequent appeal, not the bare fact of payment of the judgment. 16 [Vol. 92:742 mon law rule that payment of a judgment does not prevent a defendant from appealing, 17 even though traditionally federal courts had treated paying defendants and accepting plaintiffs differently. 18 Since the Fourth Circuit's decision, three other circuits have adopted the Gadsden rule. 1 9
The Second Circuit, in comparison, has ostensibly followed the letter of Hougham and has declared only that acceptance of benefits does not, in and of itself, prevent appeal. In DiLeo v. Greenfield, 20 the board of education of a local school district fired DiLeo, a tenured teacher, for "improper conduct. " 21 DiLeo challenged his termination in federal court. In his suit, DiLeo claimed that the termination hearing admitted hearsay in violation of his due process rights. After the district court reinstated diLeo, the board of education again fired him. DiLeo then challenged as unconstitutionally vague the statute under which the board of education fired him. The district court rejected the claim but awarded DiLeo damages for the time he was out of work between the first and second hearing. DiLeo accepted payment of the damages and proceeded to appeal the district court's ruling on the constitutionality of the statute. The board of education sought to dismiss the appeal under the acceptance of benefits doctrine. The Second Circuit found that the case involved divisible issues and that DiLeo's claim on appeal did not relate to the one for which he received the payment. 22 The court then proceeded to state in dicta that even if this had been a case involving the acceptance of benefits, Hougham would have allowed an appeal. 23 The court acknowledged that it adopted a different rule than Gadsden v. Fripp when it noted that it would have arrived at the same result even if it had applied the test of Gadsden. 24 Under the Second Circuit approach, no established set of circumstances directs a court to deny a plaintiff's appeal. Unlike Gadsden, which declared that the mutual intent of the parties would defeat a plaintiff's right to appeal, the Second Circuit allows an appeal unless the facts meet some unknown threshold level that goes beyond the "standing alone" language of Hougham. Until the Second Circuit elaborates on this threshold, this approach would appear to allow more appeals than would the Gadsden rule because no set of circumstances, such as mutual intent, can cut off a plaintiff's appeal rights. 25 Fidelcor brought suit against its insurer to obtain indemnity after a third party successfully sued Fidelcor for fraud, slander of title, and punitive damages. Fidelcor appealed the district court finding that the insurance policy only covered the slander claim. After filing the notice of appeal, Fidelcor accepted payment of the amount of the judgment and executed a satisfaction of judgment on a standard form. This form acknowledged that the plaintiff received payment in the amount of the judgment and authorized the clerk of the court to record that fact. 26 The Eleventh Circuit rejected Fidelcor's arguments that the fraud and slander claims constituted separable issues and dismissed the appeal. 27 The court also rejected the notion that Fidelcor's subjective intent to appeal had any relevance in this context. 28 The court then relied on a pre-Hougham Second Circuit case 29 and the traditional acceptance of benefits rule to dismiss Fidelcor's appeal. 30 The Fidelcor court may have implicitly assumed that the signing of the satisfaction of judgment form indicated that the plaintiff intended to settle the case. If so, the decision would have put the Eleventh Circuit in line with the Gadsden approach, which explicitly relies on intent. But even if the Fidelcor court agrees with the Fourth Circuit, the decision still poses difficulties because the court ostensibly adhered to the common law rule and legitimated its continued use in the future.
Other courts have recognized the validity of the pre-Hougham acceptance of benefits doctrine while analyzing cases within existing exceptions. In Price v. Franklin Investment Co., 31 the buyer of a used car sued the seller and the assignee of the loan contract under the Truth in Lending Act 32 and the Federal Reserve Board's Regulation Z. 33 The district court granted summary judgment in favor of the buyer and against the seller and dismissed the claims against the assignee loan company along with the pendent state claims. Although the court had not yet determined the attorney fees award, the plaintiff accepted pay- [Vol. 92:742 ment of the judgment by the car seller and then appealed in an effort to challenge the dismissal of the claims against the loan company. The Circuit Court for the District of Columbia first recognized the traditional rule: "It is a settled rule of law that a litigant may not accept all or a substantial part of the benefit of a judgment and subsequently challenge the unfavorable aspects of that judgment on appeal."34 The court then allowed the appeal under an exception to the common law rule that applies if the judgment concerns divisible issues. 35 The court decided it could consider the issues divisible for two reasons: first, the statute might allow for separate recovery against the seller and the loan company; second, the seller and loan company might be jointly liable, in which case the loan company's liability could affect still undetermined attorneys' fees.3 6 Under the Act, the "issues affecting the determination of these [attorneys'] fees have an independent significance and should be appealable." 37 Although it came to the same result as it would have reached had the court followed Hougham, 38 the District of Columbia Circuit framed its decision in a manner consonant with the traditional acceptance of benefits doctrine.
In some post-Hougham cases, to prevent injustice, courts that still recognize the general validity of the acceptance of benefits doctrine as a bar to appeal have made liberal use of exceptions to the rule in order to allow a plaintiff to appeal. In Cherokee Nation v. United States, 39 for example, the Cherokee Nation had won a $13 million judgment against the federal government. The Indian Claims Commission then awarded the Cherokee Nation's attorneys 6.96% of the award for their fees, more than three percent less than the specified contingency in the contract between the attorneys and the tribe. The attorneys accepted payment of the award and then appealed in an effort to increase it to ten percent. The Court of Claims recognized the general rule that a party usually may not accept the benefits of an award and then challenge the deficiency of the award. 4 0 However, the court reasoned that this rule applies only when a party accepts the benefits voluntarily. 43 the Seventh Circuit had to determine whether to apply the state or federal acceptance of benefits rule in a diversity action between a contractor and a subcontractor. In a prior diversity case, the Seventh Circuit had accepted and commented favorably on a stipulation of counsel to apply Indiana law, which would prevent an appeal after the acceptance of benefits. 44 However, the court in F.D. Rich found that the aims identified by the Supreme Court in Erie Railroad v. Tompkins 45 -"discouragement of forum shopping and avoidance of inequitable administration of the laws -would not be served by applying state law to a problem of procedure which would arise, if at all, after completion of trial." 46 It therefore followed the most common federal practice and applied the Fourth Circuit federal rule from Gadsden v. Fripp. 47 In contrast, the Eleventh Circuit, when presented with the same issue, applied the state rule on the acceptance of benefits. Wyn.field Inns v. Edward Leroux Group, Inc. 48 involved a hotel franchise dispute between a Florida general partnership and a Massachusetts corporation. The plaintiff won a judgment in the district court on its quantum meruit claim, but the court dismissed a related contract claim by a directed verdict. The plaintiff then appealed the directed verdict after accepting and registering payment of the quantum meruit judgment. 
II. RESOLUTION OF THE FEDERAL RULE
This Part attempts to resolve the confusion that has arisen in the federal courts since Hougham and the resultant conflicting rules concerning when federal courts should allow a plaintiff who has accepted payment of a judgment to appeal the deficiency of the award. Section II.A first analyzes the two approaches courts have taken to decide whether a party can appeal despite the acceptance of benefits: waiver of appeal and mootness. Section II.A then identifies the similarities between the two approaches to facilitate a uniform approach to acceptance of benefits cases in general. Because the cases involve no express agreement to terminate the litigation, courts have had to decide whether to infer an agreement that would constitute a waiver or that would render a case moot. Section II.B then demonstrates that the law of implied contract provides a theory that advises courts when to infer such an agreement between parties. Applying implied contract theory, section II.C concludes that federal courts should adopt a strict version of the rule established by Gadsden v. Fripp and allow an appeal unless both parties demonstrably and unambiguously intend to terminate litigation. Finally, section II.D analyzes the pitfalls of this rule 49. 896 F.2d at 489. As an alternate theory, the appeals court also found that the plaintiff had elected its remedy by accepting payment of the quantum meruit judgment and could not appeal under the inconsistent contract claim. -the problems of reversal of the judgment on appeal and administrative difficulty -and maintains that the merits of the proposed rule outweigh these drawbacks.
A. Waiver and Mootness
Courts facing the question whether to allow a plaintiff to appeal after accepting benefits have approached the issue from one of two directions. On the one hand, some courts have found that, by accepting the benefits, the plaintiff has waived the right to appeal. 53 Federal courts give widespread deference to express agreements to waive appeal rights, 54 suggesting an easy answer to the question.
In acceptance of benefits cases, however, the parties have not reached an explicit agreement. Thus, a court must decide whether to infer a waiver from the plaintiff's actions. The Supreme Court adopted the waiver approach in Embry v. Palmer. 55 The Court reasoned that the plaintiff's acceptance of the defendant's payment did not constitute an implied waiver of an appeal. Instead, the Court required acts comparable to an admission of the validity of the trial court judgment before it would find that a plaintiff waived an appeal. 56 The waiver analysis resembles the alternative approach taken by other federal courts, which asks whether the parties have actually settled a case. 57 Such a settlement after the trial court judgment generally would moot an appeal. 58 Like the waiver cases, these cases arise when no express settlement agreement exists between the parties. Thus, indirect evidence, rather than clear expressions of intent, determines the result. s9 These two analyses address the acceptance of benefits question similarly. Both depend on the existence of an implied agreement. Moreover, the factual inquiries resemble each other. In a waiver analysis, the court investigates whether the plaintiff has unilaterally forfeited the right to appeal. Waiver in the acceptance of benefits context, though, arises out of an implicit agreement between the defendant and plaintiff that leads the plaintiff intentionally to admit the validity of the trial court by accepting the benefits. More fundamentally, then, a court utilizing a waiver approach to the acceptance of benefits can search for evidence that establishes an implied agreement under which a plaintiff waives an appeal by accepting the defendant's payment. Such an agreement, although in principle based on waiver, suggests in fact that the parties have settled the case in order to terminate litigation. The mootness approach looks explicitly to whether the parties have agreed to settle and concludes that a settlement renders an appeal moot because the plaintiff has received full satisfaction of her claims. The question then arises: When should courts infer an agreement to settle from the actions of the parties?
B. When To Infer Agreements
In analyzing whether to infer an agreement from the acceptance of benefits, three options exist. A court could decide never to infer agreements in this context and instead apply a rule that allows a plaintiff to appeal in every case. Alternatively, courts could always infer agreements whenever the plaintiff accepts payment of the judgment. This would result in a rule similar to the traditional rule stating that normally the plaintiff can never appeal after accepting payment from the defendant. 60 Finally, a court could find a rule somewhere between these two extremes. This section examines the purposes of settlement agreements and the nature of the right to appeal, and it uses those considerations to determine the best approach.
Option One: Never Infer Agreements
A rule that would never allow courts to infer an agreement to settle when a plaintiff accepts the benefits of a judgment would fail to accommodate situations in which parties clearly intended to settle and 60. The two exceptions did mitigate the harshness of the traditional rule somewhat. Under the traditional rule, the plaintiff could still appeal if the defendant admittedly owed the plaintiff the amount of the payment or if the defendant made the payment with respect to an issue distinct from the one on which the plaintiff based the appeal.
finally to resolve a case. Such a rule would frustrate the strong federal policy favoring voluntary settlement of civil disputes. 61 Courts provide several reasons for the policy favoring settlements. Settlement agreements conserve judicial and individual resources by eliminating unnecessary proceedings 62 and helping control the backlog of cases in the courts. 63 In addition, they provide amicable and mutually agreeable solutions to the disputes. 64 Thus, federal courts have expressed a desire to enforce settlements whenever possible. 65 Although most courts expressed these policy goals in the context of settlements before or during trials, these goals also apply to agreements not to appeal. 66 Appellate courts face the same need to eliminate unnecessary proceedings, and they also seek to encourage voluntary and amicable solutions to disputes. A satisfactory acceptance of benefits rule should further, or at least not frustrate, these goals.
Option Two: Always Infer Agreements
A rule that would require courts always to infer a waiver also creates problems. By foreclosing an appeal in all acceptance of benefits cases, this rule could frustrate both parties' manifest intent in cases in which both the plaintiff and defendant contemplated an appeal despite the payment. The prevailing rule before Hougham effectively followed this approach in that it required courts always to infer an agreement except in two situations: it allowed an appeal if the defendant did not contest the amount the plaintiff accepted or if the judgment involved divisible issues. 68 These two exceptions mitigated the harshness of the rule because they recognized situations in which the parties clearly did not intend to settle the litigation.
Despite the exceptions, courts that followed the traditional rule after Hougham still ran into difficulties when they attempted to accommodate the intent of the parties within the framework of the common law doctrine. Courts often stretched the contours of the doctrine in order to avoid foreclosing an appeal when the parties clearly did not intend to settle. In Cherokee Nation v. United States, 69 for example, the court adopted a state court exception that federal courts had not used before. The court allowed attorneys who had accepted fee awards to appeal for an increase in the award because financial duress prevented the attorneys from accepting the award "voluntarily." 70 While this decision expanded the conditions under which the court would recognize the intent of the parties, courts adhering to the old rule could still violate the intent of the parties under certain circumstances. A better approach would recognize the inadequacy and the questionable validity of the traditional rule after Hougham and adopt an approach that makes explicit the need to respect the intent of the parties.
Option Three: Implied Settlement Agreements
Such all-or-nothing rules do not provide workable solutions to the acceptance of benefits question. In some cases, courts should prevent an appeal -for example, when the parties clearly intended to settle. In other cases, courts should allow appeals despite the acceptance of benefits because the parties did not intend to settle. Hougham presents an example of such a situation: the defendant made the payment solely so that the government would release liens on his property. This section provides a framework courts could use in determining whether to bar an appeal after acceptance of benefits.
One proposed solution directs courts to distinguish between payments in satisfaction of judgments and payments in satisfaction of claims. 71 the payments only satisfy a judgment, the parties have not settled. Yet this solution provides no reliable basis on which to distinguish a satisfaction of a judgment from a satisfaction of a claim. Often, parties will not express which they intend to do or will confuse the two. 72 Thus, although this idea provides a neat theoretical solution, it leaves courts in an equally impractical position. This Note argues instead that courts should apply the law of implied-in-fact contracts by analogy to determine when to allow an appeal. The law of implied contract instructs courts when to enforce implied-in-fact agreements generally. When an implied-in-fact contract exists, it binds parties just as an express one does. 73 To establish an implied-in-fact contract, courts have required the same basic elements that they require for an express contract, but they have allowed parties to prove these elements through different means. 74 These elements include mutuality of intent, offer and acceptance, and valid consideration. 1s These elements of implied-in-fact contracts provide the conditions under which a court should bar an appeal. To establish a binding agreement, implied contract doctrine would require a showing of offer and acceptance, valid consideration, and a mutual intent of the parties that the plaintiff waive the right to appeal or that the parties settle the case. This section considers these elements in turn to demonstrate the propriety of applying implied contract theory to the acceptance of benefits issue.
The element of offer and acceptance in an implied-in-fact contract arises from the actions of the parties. By paying the judgment, the defendant may implicitly offer to settle the case. 76 By accepting the defendant's payment, the plaintiff may thereby accept the defendant's offer to settle the case. Acceptance of the benefits of an offer constitutes an action that can suffice to imply acceptance of the offer. 77 The 72. Fidelcor Mortgage Corp. v. Insurance Co., 820 F.2d 367 (11th Cir. 1987), serves as an example of the difficulties inherent in this approach. In Fide/car, the plaintiff accepted payment of a judgment, executed an ambiguous satisfaction of judgment form, and still appealed the judgment. The court dismissed the plaintiff's appeal, perhaps based on an implicit determination of the intent of the parties. The court decided the plaintiff had consented to entry of the judgment and could not appeal, although the plaintiff had only completed a boilerplate satisfaction of judgment form. It would seem, then, that a court could easily mistake the completion of a satisfaction of judgment form as evidence of satisfaction of a claim.
73 According to the Chavez court, the acceptance of the benefits creates an implied-in-fact contract that consequently imposes the obligation to compensate for the benefits -in our case, through an agreement not to appeal. 80 Thus, a court may infer offer and acceptance from payment and acceptance of a judgment.
Contractual consideration in the context of acceptance of benefits problems arises from the defendant's payment of the judgment in return for the plaintiff's promise to settle or not to appeal. As long as the plaintiff believes in the validity of the claim, the plaintiff provides consideration sufficient to support an agreement by forgoing his right to appeal. 81 Given valid consideration and actions which can serve as offer and acceptance, the question whether the acceptance of benefits forms a binding agreement reduces to whether the actions of the parties indicate a mutual intent to prevent an appeal. Under a contractual analysis, a court should inquire whether the plaintiff and the defendant manifested agreement to the same bargain. 82 The court must determine whether the offer by the defendant included the requirement that the plaintiff waive the right to appeal or settle the case. Also, the court must decide whether the plaintiff who accepted payment accepted those same terms -that the plaintiff agreed to settle or not to appeal. Because acceptance of benefits cases involve no express agreement, the court must determine this mutual intent through indirect means.
C. Application of the Implied Contract Approach
Implied contract analysis focuses a court's inquiry on the mutual understanding of the parties and resembles the rule on the acceptance of benefits established by the Fourth Circuit in Gadsden v. Fripp. 83 The Gadsden court looked to whether the parties intended to termi- nate the litigation. 84 To effect the mutual inten,t of the parties and to protect a plaintiff's right to appeal, courts should apply this modified Gadsden rule strictly. Courts should dismiss an appeal only when circumstances unambiguously indicate a mutual intent to settle and thereby terminate litigation, and courts should place the burden of demonstrating this mutual intent on the defendant. The need for an appellate court to avoid making acceptance of benefits decisions in ambiguous situations stems from the summary process by which courts would dismiss an appeal under the acceptance of benefits doctrine and from the nature of the appellate rights of a party aggrieved by a district court decision. Federal courts have recognized that they have the power to enforce settlement agreements summarily, without resort to factual hearings. 85 This "simple and speedy ... remedy serves well the policy favoring compromise .... " 86 Such a summary resolution works especially well in circumstances in which the parties concede or demonstrate a binding settlement agreement.
Ambiguous acceptance of benefits cases, though, present factual disputes. This creates difficulties for an appellate court, which in essence makes summary decisions by not holding evidentiary hearings to investigate factual issues. Such a summary process "is ill-suited to situations presenting complex factual issues related either to the formation or the consummation of the contract, which only testimonial exploration in a more plenary proceeding is apt to satisfactorily resolve. "87 Thus, in cases in which settlement agreements present questions of fact, trial courts have avoided summary decisions and have held hearings to investigate the factual issues. 88 These considerations apply equally well to situations in which an appellate court makes the decision concerning a settlement agreement. Appellate courts lack the tools to determine factual issues readily, such as firsthand examinations of testimony and other evidence. These same inadequacies have caused trial courts to refrain from summarily enforcing settlement agreements. Because of their inadequacy as factfinders, appellate courts have often remanded cases for factual determinations to help decide whether new circumstances have rendered a case moot. 89 ambiguous circumstances, the appellate court faced with an acceptance of benefits problem should defer to a better-equipped investigator and remand the case to the trial court to determine the intent of the parties. 90 When remanding an acceptance of benefits issue to a district court in this manner, appellate courts should require the defendant to bear the burden of proving a mutual intent to terminate litigation. Ordinarily, a party aggrieved by a final district court decision has a statutory right to appeal. 91 Although a party may waive this right or some occurrence may render the appeal moot, 92 federal appellate courts presume that they may hear appeals if the district court had jurisdiction, unless a party demonstrates that some occurrence has disturbed the statutory right. 93 Consequently, the party who suggests that an occurrence after the district court judgment has rendered a case moot bears the burden of proving mootness. 94 As a result, appellate courts faced with a factually obscure acceptance of benefits issue should recognize the presumed vested appeal rights of the plaintiff who argues that the district court decision did not satisfy her. To disturb the right to appeal, appellate courts should require the defendant to demonstrate at a district court factual hearing the existence of a mutual intent to terminate litigation.
This analysis, based on mutual understanding, appears at first glance to lack the advantages of bright-line rules such as the traditional pre-Hougham approach. The proposed rule, however, allows courts to distinguish more clearly between closely related cases. In one scenario, a defendant, after losing a judgment, sends a check to the plaintiff with a note that states clearly "this check is in full payment of all claims against me and will terminate all litigation between us." The plaintiff who deposits this check has made an unambiguous gesture which signals agreement to the defendant's offer. Consequently, courts should not allow this plaintiff to appeal. However, in a case in which no note accompanies the check and the plaintiff deposits it, the plaintiff's actions have ambiguous meaning. 95 In the latter case, an appellate court should allow a plaintiff to appeal unless a district 90. Under 28 U.S.C. § 2106 (1988), federal appellate courts have the power to remand a case for further proceedings as necessary to help them determine appeals: "The Supreme Court or any other court of appellate jurisdiction may ... remand the cause and direct the entry of such appropriate judgment, decree, or order, or require such further proceedings to be had as may be just under the circumstances."
91. court, looking at all the circumstances, determines that the plaintiff's actions constituted an agreement not to appeal.
This Gadsden-type rule also enables a court to consider a wider range of relevant circumstances than the traditional approach. For example, in certain circumstances, both the plaintiff and the defendant may appeal a trial court judgment. If the defendant pays the judgment and yet proceeds with an appeal to reduce the judgment, this should serve as strong evidence to combat the existence of a mutual intent to settle. Under the traditional rule, though, a plaintiff accepting a payment under these circumstances could not appeal.
Not only does this intent-based analysis conform court-inferred agreements to the common understanding of the parties, but it also provides a unifying theory that lends internal consistency to the acceptance of benefits jurisprudence, in which the courts have applied a variety of rules but arrived at similar results. In Hougham, the Supreme Court applied a rule that gave little guidance to lower courts except to indicate that they should only reluctantly dismiss an appeal. Some statements in the decision, though, demonstrate that the implied-agreement analysis influenced the Court's thinking. The Court stated that "acceptance of payment of the amount of the unsatisfactory judgment does not, standing alone, amount to an accord and satisfaction of the entire claim." 96 This Note's approach supplements the Hougham decision by describing what "standing alone" means. The Hougham language allows the payment of a judgment to derail an appeal when the parties mutually intended an end to litigation. The intent-based rule provides more guidance to courts on what actions, in addition to payment "standing alone," suffice to prevent an appeal by a benefit-accepting plaintiff.
Cherokee Nation v. United States 97 demonstrates how courts currently apply an analysis implicitly based on the parties' common understanding, while ostensibly adhering to other rules. In Cherokee Nation, the court found it necessary to apply the old common law acceptance of benefits doctrine even though the case came after Hougham, but it held that a party could appeal the amount of the award if not accepted "voluntarily." 98 Federal courts traditionally had not relied on this "voluntariness" requirement. Although state courts had used it, the Cherokee court's financial duress argument expanded this state exception beyond its usual scope. 99 reformed the traditional doctrine in response to the attorneys' apparent lack of intent to waive an appeal. Even though the defendants did not force the plaintiff's attorneys to accept the fee award, the plaintiff's attorneys' financial difficulties led to an inference that they did not wish to settle the case or to waive their right to appeal. Under the intent-based rule, "involuntary," need-based acceptance of money would not preclude seeking more money on appeal unless the party demonstrated an unambiguous intent to settle.
The traditional pre-Hougham rule did defer to the intent of the parties under some clear circumstances. Unlike the intent-based rule this Note proposes, however, the common law rule placed the burden of proof in ambiguous situations on the wrong party, the plaintiff. Although the old rule prevented an appeal under most circumstances, its exceptions allowed appeal in cases in which the defendant did not contest the amount paid to the plaintiff and the judgment involved divisible issues. In such cases, the courts saw that the parties did not necessarily intend to settle the controversy. In ambiguous situations that did not fall within these exceptions, however, the courts automatically barred an appeal and often frustrated the appeal rights and the understanding of the parties.
Courts have moved away from the old rule and have begun to recognize the logical implications behind an analysis based on intent. Although the traditional doctrine forced agreements in violation of the shared understanding of the parties, the rule established by Gadsden, followed strictly, recognizes the need to identify the underpinnings of an agreement before a court can infer a waiver or a settlement. In such fashion, a Gadsden-type approach respects the parties' mutual intent. This rule also conforms to the Supreme Court's implicit reasoning and explicit holding in Hougham.
D. Drawbacks of an Intent-Based Rule
This Note's approach to acceptance of benefits questions poses two difficulties. First, the rule can present problems when a plaintiff accepts a judgment that is later reversed on appeal. In such a case, creditors may have devoured the judgment funds and thus would prevent the plaintiff from returning the funds to the defendant. Second, the rule may be harder to apply from an administrative standpoint. These problems deserve consideration. This section concludes, however, that these costs do not outweigh the benefits of an intent-based approach to the acceptance of benefits doctrine. explain why the plaintiffs had not accepted payment of the judgment voluntarily. The plaintiffs did not merely face financial difficulties, as in Cherokee Nation, but faced serious financial loss if they did not accept payment because of quickly changing wartime economic conditions. 146 P.2d at 41-42. Additionally, the plaintiffs fell within a well-recognized exception to the general rule: they only accepted the part of the judgment admittedly due them. 146 P.2d at 42.
By allowing a plaintiff who has accepted benefits to appeal, this Note's approach creates a problem if the plaintiff loses on appeal, finds the judgment reversed, and cannot repay the defendant the amounts he received. Such a scenario may occur when both a plaintiff and a defendant appeal after the payment. 100 This difficulty does not arise under the original common law rule because the plaintiff can only appeal if the defendant does not contest the amount paid to the plaintiff.
The Fourth Circuit proposed a solution to this dilemma in Gadsden. The court recommended that the district court require the plaintiff to repay the amounts he received from the defendant or to give a security to the court for its repayment before the district court reopened the case. 101 Along with the court's recommendations, the Gadsden rule avoids the injustice to the plaintiff that the traditional acceptance of benefits doctrine created, while it preserves the interests of the defendant who has paid the judgment and wants repayment if the plaintiff ultimately loses an appeal.
The proposed approach to the acceptance of benefits based on the mutual intent of the parties poses another problem. It creates administrative costs in ambiguous situations that more definitive rules would avoid because cases involving ambiguous circumstances could require additional proceedings to determine the intent of the parties. The savings in administrative costs ranks highly among the reasons that courts prefer settlement agreements in the first place. 102 A strictly applied intent-based rule would seem to conflict with the desire to conserve judicial resources. Courts recognize, however, that the policy goals of efficiency that support settlements must give way to the need to ensure the protection of the parties' rights and the just adjudication of the parties' interests. The Court of Appeals for the District of Columbia approved summary procedures that would avoid factual hearings only when they would not infringe on the parties' rights:
[T]he summary practice for use in connection with problems [is] capable of precise resolution without attendant hazard to the interests of the parties. At the same time, it is evident that beyond that point the convenience of the summary procedure must yield to the exigencies of safeguarding all legally protected rights that are involved. 1 0 3
Administrative costs should concern a court. But respect for the statutory right to appeal 104 and for the intent of the parties should out-100. A defendant may pay a plaintiff the amount of a judgment and yet appeal to reduce the award for a number of reasons: as in Hougham, the defendant may seek to compel the plaintiff to release liens on the defendant's property; the defendant may not have been able to obtain a stay pending appeal; or the interest on the judgment may exceed the value of the money to the defendant.
101 weigh worries over marginal costs of additional proceedings.
Ill. THE CHOICE OF LAW IN DIVERSITY ACTIONS
This Note has argued that the federal courts should treat acceptance of benefits problems with a uniform, Gadsden-type rule. In diversity actions, federal courts also must address, as a preliminary matter, whether to apply the federal or state rule.1°5 Federal courts have disagreed.106 This Part suggests a resolution to the conflict. Section III.A provides a background in Erie doctrine to create a framework for the choice of law in diversity actions. Section 111.B argues that Erie considerations support the application of federal law to the acceptance of benefits in diversity actions. This Part concludes that federal courts, even when sitting in diversity, should apply the federal acceptance of benefits rule proposed in Part II.
A. Erie Considerations
In Erie Railroad v. Tompkins, 107 the Supreme Court decided that federal courts in diversity actions could not supplant state substantive common law with federal common law. Erie overturned the 1842 decision in Swift v. Tyson 1os and its interpretation of the Rules of Decision Act. 109 Swift allowed federal courts to apply an independent federal common law to decide substantive common law issues in diversity actions. In Erie, though, the Court reinterpreted the Act to require federal courts to apply state common law as well as state statutory law to substantive issues because "state law" included state common law.
The Erie Court noted several policy reasons behind its decision to overturn Swift. The Swift approach, the Court found, granted unfair advantages to nonresident plaintiffs who could file suit in the forum 105 . An argument can be made that courts should apply the state acceptance of benefits rule on federal question claims as well. This Note only addresses diversity actions for two reasons. First, no courts have applied the state rule in cases based on federal causes of action. Second, diversity actions present a more difficult case because they do not call into question the workings of any federal statutory or common law recovery scheme. Thus, in general, federal courts have applied federal law to interpret settlement agreements that resolve federal claims. See, e.g .. The laws of the several states, except where the constitution, treaties, or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the United States in cases where they apply. 1 Stat. at 92. Swift interpreted the "laws of the several states" not to include state common law. 41 U.S. at 12-13. that provided the most advantageous substantive law. 110 Additionally, Swift had failed in its attempt to create a uniform general law. Rather than follow the federal initiative, states continued to follow their own decisions. 111 The Erie Court also noted constitutional objections to the Swift decision. The Court found that the federal government "has no power to declare substantive rules of common law applicable in a State." 112 Thus, the Court seemed to distinguish between state substantive law, which federal diversity courts could not supplant, and procedural law, on which the Court placed no apparent restrictions.
Subsequently, the Supreme Court in Guaranty Trust Co. v. York 113 attempted to delineate the extent of the holding in Erie. In York, the Court recognized the inadequacy of the conclusory labels of "substance" and "procedure" to decide when a court must apply state law in diversity actions. 114 Instead, the Court focused on the policies behind Erie:
Erie R. Co. v. Tompkins ... expressed a policy that touches vitally the proper distribution of judicial power between State and federal courts. In essence, the intent of that decision was to insure that, in all cases where a federal court is exercising jurisdiction solely because of the diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same ... as it would be if tried in a State court. 115 The Court focused the substance-procedure distinction on these goals and asked: Would the rule "significantly affect the result of a litigation for a federal court to disregard a law of a State that would be controlling in an action upon the same claim by the same parties in a State court?" 116 This marked the emergence of the outcome-determinative test and acknowledged Erie's concern that "for the same transaction the accident of a suit by a non-resident in a federal court instead of in a State court a block away should not lead to a substantially different result."117
This outcome-determinative test, applied strictly, has proved to be problematic. Practically every procedural rule can substantially affect the outcome of litigation. Subsequent decisions have demonstrated the need for flexibility in the application of the outcome-determinative test. In Byrd v. Blue Ridge Rural Electric Cooperative, Inc., 118 the Supreme Court again reconsidered the validity of federal rules applied [Vol. 92:742 in diversity actions. Byrd asked whether a federal court, sitting in diversity, should apply a state rule that required the judge to determine factual issues relating to an affirmative defense to a workman's compensation claim. The Court rejected the argument that any possibility of a federal rule disturbing the outcome required the application of the state rule. Instead, the Court took a three-step approach to the question whether federal courts can apply the federal rule on a particular matter.
The Byrd Court began by asking whether the state rule in question was intended to be "bound up with the definition of the rights and obligations of the parties" or whether the rule simply related to the form and mode of enforcement of those rights and obligations. 119 Erie requires that, on a rule so "bound up,'' federal courts apply the state rule. However, with a rule related only to the enforcement of statecreated rights, the analysis continued.
The Court then examined the extent to which the state rule would affect the outcome. The Byrd Court recognized that federal courts should conform as closely as possible to the state rules, even procedural rules, when the rules might substantially affect the outcome of the case. 120 However, the Court then considered "affirmative countervailing considerations" 121 that supported the application of a federal rule. Such considerations in this case included the federal policy toward allocating functions between the judge and jury and the maintenance of the federal courts as an independent system for administering justice. The Court then balanced the desire for uniform outcomes against the federal interest in maintaining the judge-jury balance. 122 In Byrd, the federal interest in the judge-jury balance outweighed outcome-determinative factors because the court found that the difference between a judge or a jury as a factfinder probably would not alter the outcome of the case.123
In a later decision, Hanna v. Plumer, 124 the Supreme Court returned to the outcome-determinative test of York, although it noted the need for flexible application. In Hanna, Chief Justice Warren stated: " 'Outcome-determination' analysis was never intended to serve as a talisman. . . . Indeed, the message of York itself is that choices between state and federal law are to be made not by application of any automatic, 'litmus paper' criterion, but rather by reference to the policies underlying the Erie rule. The Hanna Court then linked the outcome-determinative test with the twin goals of Erie -to avoid the inequitable administration of the laws and to discourage forum shopping. 126 Because Hanna involved a challenge to the application of one of the Federal Rules of Civil Procedure, it did not overturn the balancing test of Byrd with respect to federal common law procedural rules. 127 It does, however, provide insight into the fact that Erie goals remain implicit in the outcomedeterminative test.
These cases point to a consideration of competing interests to solve Erie problems. On the one hand, Erie and York express the strong federal interest in uniform outcomes in state and federal courts and a respect for local policies represented by state laws. However, the extent to which a rule affects an outcome does not end the analysis. Byrd recognizes the need to balance that policy against other vital federal concerns, such as the integrity of the federal judge-jury relationship.
Within this framework, courts must decide which law to apply. For an issue such as the acceptance of benefits, which does not implicate a rule codified in the Federal Rules of Civil Procedure, the courts must look to Byrd interpreted in light of York and Erie to determine whether they may apply federal law. Some courts and commentators believe these cases establish a multifaceted balancing test that accommodates all the competing goals enunciated inErie and its progeny. 128 The Seventh Circuit recognized: "The history of the Erie doctrine has been a continual retreat from conclusionary labels or mechanical solutions and an increasing emphasis has been placed on the consideration and accommodation of the basic state and federal policy goals involved." 129 Professors Martin Redish and Carter Phillips argue that courts confronted with such Erie questions must simultaneously consider three factors: (1) the extent the state procedure is bound up with the accomplishment of state substantive policy; (2) federal policy interests that support the application of federal law; and (3) the danger [Vol. 92:742 of different outcomes between state and federal forums.13o
Thus, an Erie analysis should balance, on the one hand, the interest in consistent state-federal outcomes and the right of states to determine laws concerning local policies and, on the other hand, federal interests that argue in favor of a uniform federal rule. This provides a framework to decide whether Erie requires courts to apply the state rule on the acceptance of benefits in diversity suits. Section 111.B applies this analysis and argues that federal interests in favor of a uniform federal rule outweigh countervailing interests and compel the application of the federal rule on the acceptance of benefits in diversity actions.
B. Erie Considerations Applied to the Acceptance of Benefits
In the case of the acceptance of benefits, policies that favor the federal rule include the maintenance of the federal court system, facilitation of settlements in appropriate circumstances, and the concern with the fair adjudication of claims. Balanced against these, courts must consider the policy enunciated in Erie in favor of uniform outcomes and the federalism concern about federal interference with local policies inherent in state laws. This section argues that these competing interests favor the application of a federal rule on the acceptance of benefits in diversity actions.
Interference with State Substantive Rules
Erie reflects a policy concern that federal courts not interfere with the states' regulation of local concerns. The analysis established in Byrd questions the extent to which state rules are "bound up" with the accomplishment of state substantive policy or whether the rules exist as a means of enforcement of that policy. 131 The Fourth Circuit further explained this requirement of Byrd: "In a diversity case, state law defining and limiting those primary rights and obligations must be applied under the Erie doctrine, enabling members of society prudently to plan and conduct their affairs, whether their conduct will later be called into question in a state or a federal court. REV. 884, 895 (1965) . Because this Note argues that the acceptance of benefits is not "bound up" with state substantive policies and rights, the difference between these approaches does not alter this Note's conclusion that federal courts should apply the federal acceptance of benefits rule in diversity actions. into the acceptance of benefits question then turns to the purposes behind state rules.
States commonly justify the traditional acceptance of benefits rule on the grounds that accepting payment of the judgment estops the plaintiff from talcing the inconsistent approach of claiming error to a judgment whose validity the plaintiff has implicitly recognized. 133 States have also based their acceptance of benefits doctrine on the notion that the acceptance of the payment extinguishes the judgment, so the plaintiff has nothing from which to appeal. 134 These rationales suggest that the acceptance of benefits is not "bound up" with state substantive policies, but rather deals with modes of enforcement of substantive rights. State rules on the acceptance of benefits do not reflect the concern that courts enforce certain causes of action to reflect a state's policies, but instead that litigants not take advantage of their court systems with inconsistent claims or by pressing appeals when the court has no jurisdiction. Such rules do not require consistent application to enable "members of society prudently to plan and conduct their affairs, whether their conduct will later be called into question in a state or a federal court." 135 Thus, a federal rule on the acceptance of benefits would not transgress local substantive policy concerns, which focus more on misuse of state courts than final outcomes. The state court acceptance of benefits justifications do not strongly support the application of state rules in federal court.
Viewing the acceptance of benefits in contractual terms 136 might lead one to conclude that a federal rule interferes with local policies underlying contract law, such as upholding the expectations of the parties. This general concern for local contract law has led some federal courts to apply state law to construe settlement agreements that resolve pending diversity suits. 137 Yet the acceptance of benefits rule presents more focused considerations than does the interpretation of express settlement agreements. Unlike an express settlement agreement, a federal acceptance of benefits rule should not undermine the expectations of parties because the parties have not entered into a complex, formal contract thinking that local contract law would apply. Rather, the agreement deals only with the relevant court system and appeal rights. Federal courts may hold parties to the knowledge of court-related rules of practice and procedure. Thus, federal courts can expect that parties litigating in federal court will know how the federal courts react to the acceptance of benefits. To the extent that parties may rely on a state rule that follows the traditional doctrine, a federal court may take that expectation into account when it investigates the mutual intent of the parties. This ability of a federal court to consider the state rule as evidence of mutual intent further minimizes any slight impact on party expectations that may result from the imposition of the federal rule in diversity actions. Additionally, acceptance of benefits questions arise far more infrequently than cases in which a court must construe express settlement agreements. This, too, reduces the already slight chance that a federal acceptance of benefits rule applied in diversity actions will upset party expectations. Thus, a federal rule in diversity does not conflict with a state's general policies on contract law.
Assessing the Federal Interests
The Erie analysis next focuses on the federal interest in the application of a uniform federal rule. In Byrd, the Supreme Court recognized the importance of maintaining "[t]he federal system [as] an independent system for administering justice to litigants who properly invoke its jurisdiction." 138 In Atkins v. Schmutz Manufacturing Co., 139 the Fourth Circuit further stressed the need to preserve the integrity of the federal court system through uniform procedures:
It is, of course, neither possible nor necessary for federal courts to be totally neutral in the adjudication of state-created rights .... That state and federal judicial systems are not identic will inevitably mean that the choice of forum will have some effect upon the course of litigation. Some adoption of state court procedures by federal courts sitting in diversity may be feasible, but it may also be in conflict with fundamental interests of the federal courts in the conduct of their own business and the mainte· nance of the integrity of their own procedures, the legitimate interests of a federal forum, qua forum.
Literal application of some of the language in Guaranty Trust Co. v. York might appear to compel the conclusion that a federal court must apply the state law in every case where failure to do so might make a difference in the outcome of the litigation .... Now, in the choice be· tween state and federal law in the disposition of federal procedural problems ... we properly take account of federal interests and the effective functioning of the federal courts as a cohesive, relatively unitary, system for the administration of justice.
That there is a significant federal concern for the application of rules of litigation in federal courts which are consistent with the fundamental nature of the court system is well established. By affecting a party's right to appeal errors and the termination of cases through settlements, the acceptance of benefits rule implicates these concerns about the structure of the federal court system. 141 In Gamewell Manufacturing, Inc. v. HVAC Supply, Inc., 142 the Fourth Circuit recognized the procedural interests of federal courts in issues that could bring litigation in federal court to a premature end. The court commented on settlement agreements:
Settlements and releases assertedly entered into in respect of federal litigation already in progress implicate federal procedural interests distinct from the underlying substantive interests of the parties. Once a claim -whatever its jurisdictional basis -is initiated in the federal courts, we believe that the standards by which that litigation may be settled, and hence resolved short of adjudication on the merits, are preeminently a matter for resolution by federal common law principles, independently derived.143
While the Fourth Circuit made these observations about settlement agreements that arise before a trial court judgment, this reasoning similarly applies in the context of acceptance of benefits problems. In the acceptance of benefits context, the court has a procedural interest in allowing a party to exercise the statutory right to challenge perceived errors in the course of the trial 1 44 as well as an interest in enforcing settlement agreements under appropriate circumstances. The balance between these two competing desires points toward the application of the intent-based rule in all federal cases.
If a court applies the acceptance of benefits doctrine hastily, the court may resolve litigation before its natural conclusion. Thus, following a more restrictive state acceptance of benefits rule may lead a federal court to terminate litigation prematurely and disrupt a plaintiff's appeal rights. The federal court has a strong interest in seeing that an early resolution only occurs under circumstances it deems appropriate.
The Fifth Circuit used this rationale in an analogous situation in Lumberman's Mutual Casualty Co. v. Wright. 145 In Lumberman's, the trial court, sitting in diversity, faced a conflict between discretionary dismissal for failure to prosecute under Rule 41 of the Federal Rules of Civil Procedure, and a state rule that mandated dismissal after five years. Because the Fifth Circuit decided the case before the Supreme Court decision in Hanna, the court applied the Byrd balanc-141. 28 U.S.C. § 1291 (1988) gives the federal circuit courts of appeals jurisdiction over most appeals from final district court decisions. The right for a plaintiff aggrieved by a final district court decision to appeal stems from this provision. These concerns about the federal court system and the premature end to cases within the federal court system support the application of a federal rule to the acceptance of benefits in order to prevent state procedures from ending a case in a manner the federal court system deems inappropriate. At the same time, applying a state rule more lenient than the intent-based approach would endanger the federal courts' policy to encourage settlements. The federal courts seek to give effect to settlements whenever possible to preserve judicial resources and provide for the amicable resolution of disputes. 147 Applying a state rule that allows too many plaintiffs to appeal despite the acceptance of benefits would frustrate these federal courts' efforts. In this fashion, state rules both more and less strict than the intent-based approach could jeopardize vital interests of federal forums.
The acceptance of benefits implicates federal concerns beyond the structure of the court system. Federal courts also have an interest in the just adjudication of claims and in ensuring fair dealing between the parties of a lawsuit. 148 The interest arises when a strict acceptance of benefits rule enables a defendant's actions to create a trap for the unwary plaintiff. Courts must balance this concern against the federal policy in favor of voluntary settlements, 149 an interest that arises from the federal courts' desire to control their dockets and reduce unnecessary litigation. 150 The balance between these concerns weighs heavily in the decision whether to accept this Note's intent-based acceptance of benefits rule. 151 By denying an appeal based on state rules that restrict appeal more than the federal rule, courts may undermine the just adjudication of claims and fair dealing between the parties. But adhering to a more liberal state rule on the acceptance of benefits can create unwanted congestion and violate the manifest intent of the parties. This congestion obstructs the federal courts' interests in controlling their dockets. All these federal interests strike a careful balance in the intent-based acceptance of benefits rule. Following a state rule that deviates from this intent-based approach may frustrate one or more of these federal concerns.
Application of the Outcome-Determinative Test
Although federal interests favor applying a federal rule to the acceptance of benefits, courts must also focus on the extent to which the federal rule might disturb the outcome of a proceeding. As the Supreme Court noted in Hanna v. Plumer, 152 courts must view the outcome-determinative test not in terms of slight effects on the ultimate determination of a case, but in consideration of the aims of Erie -to discourage forum shopping and to avoid the inequitable administration of the laws.
Considered in light of the goals of Erie, the acceptance of benefits does not appear to be outcome-determinative. Acceptance of benefits problems only arise, if ever, after a trial has already concluded and the plaintiff has accepted payment of a judgment in her favor. This sequence of contingencies makes the application of the acceptance of benefits rule remote from the perspective of a plaintiff filing suit. This remoteness minimizes the likelihood that a plaintiff will choose a forum based on its acceptance of benefits rule. 153 Such a result differs markedly from cases such as those involving competing statutes of limitations in which a federal rule might allow a court to hear a case when a state rule would not. Acceptance of benefits issues, then, arise only after the trial court has already provisionally granted a remedy that should mirror the result of a state court proceeding. Because a plaintiff has already won a judgment in a trial that follows state substantive rules, limits on the plaintiff's right to appeal have a minimal effect in creating different remedies between state and federal forums. In this fashion, a federal acceptance of benefits rule should not invoke concerns about the inequitable administration of the laws between federal and state forums.
In the analogous context of a remittitur, federal courts have found that the outcome-determinative test does not favor the application of state law. Remittitur is a common law procedure that allows a trial court judge to grant the defendant a new trial unless the plaintiff agrees to a reduced damage award. 154 Under the federal rule, a plaintiff who accepts the reduced award cannot appeal because she has ac- [Vol. 92:742 quiesced in the judgment. 155 Courts have recognized that a remittitur's remoteness from the onset of a trial reduces any potential influence on the outcome of the litigation. 156 Accordingly, the Supreme Court has held that federal courts should apply the federal remittitur rule in diversity actions because federal interests outweigh any forum-shopping and equitable concerns. 157 Like remittitur cases, acceptance of benefits cases involve a plaintiff who has accepted a payment and still seeks to appeal errors in the trial court. The federal courts' observations of the remoteness of remittitur problems suggest that outcome-determinativeness concerns similarly do not mandate the application of the state rule to the acceptance of benefits cases.
Balanced against policies that argue for the federal rule, the interests in favor of a state rule are inadequate. A federally imposed intentbased acceptance of benefits rule should not seriously implicate concerns about outcome determinativeness and states' freedom to determine local policies. Moreover, countervailing interests argue strongly for applying the federal acceptance of benefits rule. These policies include the maintenance and integrity of the federal appellate system, the just adjudication of claims, and the promotion of fair dealings between the parties. This balance in favor of federal interests should direct courts facing acceptance of benefits questions in diversity actions to apply the federal rule.
CONCLUSION
The federal courts formerly followed a uniform rule on the acceptance of benefits and prevented a prevailing party who accepted payment of a judgment from appealing unless the amount accepted was not in controversy or the judgment consisted of divisible issues. The Supreme Court decision in Hougham questioned the validity of the traditional rule but left no clear rule for courts to follow. A division in the federal courts ensued. Some courts followed the letter of Hougham, others created new rules, while still others continued to recognize the traditional rule. Courts have also disagreed about whether to apply the federal or state rule when sitting in diversity.
This Note has argued for a consistent approach to the acceptance of benefits. Both the traditional rule and a rule that would always allow a plaintiff to appeal present difficulties. By inferring a settlement that the parties did not intend, the traditional rule can operate to violate the appeal rights and clear intent of parties who wish to appeal. A rule that always allows an appeal, however, frustrates the federal policy in favor of settlements. Thus, federal courts should adopt a rule 155 that prevents an appeal only if the parties mutually and demonstrably intended to terminate litigation through payment of the judgment. This approach respects the intent of the parties but simultaneously facilitates settlements in appropriate circumstances.
This Note also supports a uniform approach to acceptance of benefits problems in diversity actions. Deciding which rule to apply requires a diversity court carefully to balance competing interests. These interests include the state substantive policies inherent in local rules, the policy in favor of uniform outcomes between state and federal diversity forums, and federal interests in the application of a federal rule. In the acceptance of benefits problems, the concerns for uniform outcomes and state substantive policies do not argue strongly for a state rule in diversity actions; meanwhile, strong federal interests in favor of the federal rule that this Note advocates do exist. These concerns include the maintenance of the federal system of appeal and the desire to encourage only voluntary settlements, and they argue for the adoption of a federal rule on the acceptance of benefits in diversity cases. As with acceptance of benefits issues in federal question cases, a court should look to the mutual intent of the parties.
